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« have; hold, occupy, possess and enjoy the same and WALLEN
s¢ each 'and every part thereof, With thewr hereditaments .

« and appurtenances agawnst the said Elisha Wallen, wirniams
« hus heirs ang assigns forever.” And it was further w——-—m-
decreed that tlie Défendant, Wallen, should .pay to the
Complamant the sum of $593 38 1-3, the value of .the

tract of 440 acres zs found by the jury which bad been
ampannelled to ascertain its value, and that for the

purpose of compelling payment thereof the Complam-

ant should have execution, which was accordingly 1s-

sued and satisfied.

The Complamnant afterwards obtamed a writ of Tuzd.
Jfucws, grounded upon the affidavit of the marshal that
the Defendant refused to deliver possessipn to the Com-
plamant according to the decree.

By virtue of this writ the Complamant was put wnto
possession of the two tracts’of 620 acres each, and the
Defendant, Wallen, brought his writ of error.

Joxgs, for the Plantiff w error,

“Moved the Court to direct the Court below to- quash
the writ of hab. fucies and to award a writ' of -restitu-
tion , upon the ground, as it 1s° understood, that the
Court below, as a Court of equity, could not award
such a writ.

He cited 5 Com. Dig. Tit. Pleader 3 B. 20, and 9
Vin. ab. 478. (S vo. Ed.) Titv Ervor, ¥ pl. 3.

There was wo appearance for the Befendant m error.

‘The Court made the order agrecably to the motion.

FAIRFAX'S DEVISEE ». HUNTER'S LESSEE. 4812,

s wos KCCarCRC Feb, 2rth.

Jbsent....NARSHALL, Ch. J. and WASHINGTON, J.

"PHIS was a writ of error.to the Court of appeals Lo Fauf
of Virgimia m an action of ejectment mvolving the con- .1 the time
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FATRFAX’S struction of the {reaties between Gireat Britamn and the
prvisps United States, the judgment:pf the Court of appeals
v.  bemng-agai:st the right claimed under those treaties.

HUNTER’S

LesseE.  The state of the facts, as settled by the case agreed,.
————-—— was as follows
bss death, had
g,‘;',p ﬁf;"'“:;_ 1. The title of the Tafe lord Faimrfax to all that entire
zen and nos- territory and tract of land, called the MNorthern Neck
Session of u"f of Virginma, the nature of his estate in the same as he
aporoprated  INhwerited it, and the purport of the several charters and
]:Nandsl w the grants from the kings Charles II and James II, under
Neck of Yir- Which s ancestor held, are agreed to be truly recited
g noan act of the' assewbly of Virgimia, passed in-the.
g'y' li’:;} ;’ife year 1736, [vude Rev. Code, v. 1 ch. 3, p. 57 es for the:
lands 1 Vie- Confirmmg and better securing the titles to lands fn the
g ailg’ hgﬁ Northern Neck, held under the right honorable Thomas
the same ungit Jord Fairfux,” &e.
%fﬁce fouad.
onegemmens  Trom the recitals of the act. it appears that the first
g cofild not letters patent (1 Car. 2.) granting the land m question
grant the ut o Ralph lord-Hopton;and others, hemg surrendered m
appropuated . .
Jands i the Order to have  the grant renewed with alterations, the
ﬁm'glel'n_l . earl of St. Albans and others (partly survivors of, and
title ;{:‘:&k{& partly purchasers .under the first patentees) obtamed
have been per- new letters patent’(2d Car. 2,) for the same land and
g;;zg,}”ggﬁ; appurienances, and by the same description, but with
Bfritli%;treaty additional privileges and reservations, &c.
[0} con-

firmed the titl . .
to those Tands  'T'he estate granted 1s described to e, < .41l that entire

Myt dovisee Gract, Lerritory or pareel of land, siluate, §c. and bounded

SRR by, and witlan the heads of the rvoers Tappahannock, &c.
together- with the rvoers themsebves, and all the wslands, &c.
and all woods, underwoods, timber, &c. mines of gold- and
silver, lead, tin, §c. and quarries of stoue and coal, &c. to
have, hold, and engoy the saud tract of land, gc. tothe sangl
[--atentees] thew hews and assigns” forever, to thewr only
use and behoof, and to no other use, intent or purpose
whatsoever *°

There 1s reserved to the crosvn, the annual vent of
6l. 13s. 4d. ¢ m lieu of 41l services and demands what-
sovver s also ane fifth part of all gold, and one tenth
part of all silver mines.
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To the absolute title and seizin in fee, of the land FAIRFAX’C
and its appurtenances, and the beneficial use and enjoy- DEVISEE
ment of the same, assured to the patentees, as tenants .

i capite, by the most direct and abundant terms of con- HUNTER’s
veyancing, there are superadded, certam collateral LESSEE.
powers of baromal dominion, reserving, however, t0 ————-—
the governor, council and assembly of Virginia, the ex-

clystve authority i all the military concerus of the

granted territory, and-the power to impose taxes on

the persons and property of its mhabitants for the pub-

‘lic and common defence of the coulony, as well as g ge-

neral jurisdiction over the patentees, thewr heirs and as-

signs, and all other mhabitants of the said territory

In the enumeration of privileges specifically granted
to the pat-ntees, thewr heus and assigns, 1s, ¢ free-
ly and without molestation of ‘the king, to grve, grant, or
by any ways or means, sell or alien all and smgular, the
granted premases, and every part and parcel *hereof, to
any person or. persons bewng willing to contract for or buy
the same.”

There 18 also a condition to avoid the grant, as to so
much of the granted premises as should not be possess-
ed, mhabited or planted by the means or procurement
of the patentees, their heirs or assigns, in the space-of
24 years.

The third and last of the letters patent referred to,
(% Jac. 2.) after veciling a sale and conveyance of the
granted premises by the former patentees, to Thomas
lord Culpeper. ¢ who was thereby become sole owner and
proprietor thereof an fee simples” proceeds to confirm the
same to lord Culpeper, an fee simple, and to release
him from the said condition, 6f having the lands mha-
bited or planted as aforesaid.

The said act of assembly then recites, that Thomas
‘lord Fairfax, hew at law of lord-Culpeper, had become
s sole proprietor-of -the smd territory, with the appur-
tenances, and the above recited letters patent.”

By anather act of assembly, passed 1 the year4748,
[Rev. Code, . 4. ch. &, p. 107 certam grants from the
crown, mate whils the éxact boundaries of the North-
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FAIRFAX’s ern Neck were doubtful, for lands which proved to he
DEVISEE Within those boundaries, as then recently settled” and
v, determined, were, with the express consent of lord Fair-
HUNTER’s fax, confirmed to the grantees, to be held, nevertheless
LEssgE. of hum, and all the rents, services, profits and emolu- .
~——-—— ments, (reserved by such grants) to be pawd and per-
formed to hum.

In another act of assembly, passed May, 41779, for
establishimg a land office, and ascertaining the terms
ond mamner of granting waste and unappropriated
lands, there 1s the following clause, viz.. [vide Chy
Rerv. of 4783, ch. 13, s. 6, p. 98] < And that the pro-
prietors of land withm this commonwealth, may no
longer be subject to any servile, feudal or precarious
tenure, and to prevent the danger to a free state from
perpetnal revenues Be it enacted, i’hat the royal mnes,
quit rents, and all other reservations and conditions m
the patents or grants of land from the crown of Eng-
land, under the former government, shall be, and are
hereby declared null and void, and that all lands, there-
by respectively granted, shall be held in absolute and
unconditional property, to all intents. and purposes
whatsoever, 1 the same manner with the lands Hereaf-
ter to be granted by the commonwealth, by virtue of
this act.”

2d. As respects the actual exercise of Ius proprietary
rights by lord Fawfax.

It 1s agreed that he did, 1n the year 1748, open and
conduct, at his- own expense, an office withm the North-
ern Neck, for granting and conveymg what he de-
scribed and called the waste and ungranted lands there-
in, upon certain terms, and -aceording to certam rules
by Inm. established and published , that ne. did, from
time to.time, grant parcels of such lands m fee, (the
deeds bemg registered at his.said office, m books kept
for that purpose, by his own clerks and agents) that ac-
“cording to the uniform tenor of such grants, he did,
styling himself proprietor of the Northern Neck, &c. m
consideration of a certam composition to him paid, and
of certain annual rents therein reserved, grant, &ec.,
with a clause of re-entry for non-payment of .the rent,
&c., that he also demised, for lives and terms of years,
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parcels of the same description of lands, also reserving FAIRFAX’S
annual rents, that he.kept hus sawd office -open for the DEVISEE
purposes aforesaid, from the year 41748, till his death Do
December, 4781, during the whole of which period, HUNTER’S
and before, he exercised the right of granting, m fee, LESSEE.
and demising for lives and ferms of years as aforesaid ; ——e-wem
and received and enjoyed the rents annually, as they

accrued, as well under the grants mn fee, as under the

leases for lives and years. It 1s also agreed-that lord

Fawrfax -died seized of lands m the Northern Neck,

equal to about 300,000 acres, which had been granted

by him m fee, to one T. B. Martin upon the same terms

and conditions, and 1 the same form, as .the other

grants 1n fee before described , which lands were, soon

after being 30 granted, reconveyed to lord Fawrfax m

fee.

3d. Lord Fairfax bemng a citizen and ihabitant of-
Virgmia, died mn-the month of Pecember, 1781, and by
his last will and testament, duly made and published,
devised the whole of Ius lands, &c. called or-known by
the name of the Northern Neck of Virgina, in fec to
Denny Fairfax, (the original Defendant m ejectment)
by the name and description of the reverend Denny
Martin, &c. upon condition of lus taking the name and
arms of Fairfax, &c. and it 15 admitted that he Tully
complied-with the conditions of the deyise. -

ath. It 18 agreed that Denny Fawrfax, ‘the devisee,
was a native born Britith subject, and never became a
citizen of the United States, nor any one of them, bnut
always resided i England, as well during the revolu-
tionary war, as from lus buwth about the year 1750, to
his death, which happened some time between tlie years
1796 and 1803, as appears from the record of the pro-
ceedings 1n the Court of Appeals.

It 1 also admitted that lord Fairfax left, 4t lus death,
a nephew named Thomas Bryan Martin, who was al-
ways a-citizen ‘of Virgima, bemg the younger brother
of the saxd devised, and the second-son of a sister of the
said lord Fawrfax, which sister was still living, and
had always been a British sulject.

5th, The land demanded by this ejectment, being



608 SUPREME COURT U. S.

FAIRFAX’s agreed to be part and parcel -of the said territory and
pEVISEE tract of land, called the Northern Neck, apd to.be a
v, part of that description of linds, within the Northern
HunTER’S Neck, called and described by lord Fairfax, as ¢ waste
LESSER. and ungranted ;” and being also agreed never to have
~— - Deen escheated and seized 1nto the hands of the com-
monwealth of Virgmia, pursuant to certam acts of as-
sembly concerning esct.eators, and never to have been
the subject of any iquest of office, was contained and
mcluded m a certain patent. bearing date the 30th April,
4789, under the hand of the then governer, and the seal
of the commonwealth of Virgmma, purporting that the
land in question, 1s granted by the said communwealth
unto David Hunter [the lcssor of the Plamtiff m eject-
ment] and Ins Lieirs forever, by virtue and in considera-
tion of a land office treasury warrant, issucd the 23d
January, 4788. 'L'he said lessor of the Plawtiff i
cjectment 15, and always has been a citizen of Virgima,
and in pursuance ‘of hus said patent cntered mto the
land m question, and was thercof possvssed, prior to

the mstitution of the said action of gjectment.

6th. The definitive treaty of peace concluded in the
year 1783, between the United States of America and
Great Britain, and also the several acts of the assembly
of Virgima, concernimg the premises, are referred to as
making a part of the case agreed.

Lreaties and acts of assembly referred to.

Provwsional articles of peace between Great Britan and
the United States, concluded 30th November, 4782, Art. b
and 6.

Definitive treaty of peace between the same powenrs, con-
cluded 3d September, 1783, Arl. 5 and 6.

Treaty of amity, &c. between the same powers, con-
cluded 19th Novembers 479%, Art. 9.

s A act respecting future confiscations.” ("Oct.1783.)
s¢ Whereas it 1s stipulated, by the sixth article of the

treaty of peace between the Unit-d States und the king
of Great Britain, that there shall be no future confisca-
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tions made, Be it enacted, That no future confiscations rAIRFAX’S
shall be madé, any law to the cuntrafy notwithstand- DEVISER
10g , provided; that this act shall not extend to any .
guit, depending m any Court, wlich was commpienced HUNTER'S
prior to the ratification of the treaty of peace.” LESSEE.

« An act declaring who 3hall be deemed citizens of thid
commonwealth?” [May, 17795 ch. 55, repealed.]

s« dn act for sequesterng British propertys” &c.
{Oct. 1777, ch. 9. vrd. Chy. Rev. p. 6%} Afl the pro-
perty and estate whatsoever of DBritish subjects 1s, by
this acts sequestered nto the hands of commussioners of
sequestration, by them to be preserved, according to
certan regulations, for the purpose of beng restored
or otherwise dealt with, according s the king of Great
Britamn should act towards the property of citizens of
the commonwealth, m the like circumstances. The pre-<
amble declaring that masmuch as the British sovereign
was not yet known to have set the example of ronfisca-
tion, < the public fuith and the law and usages of nations,’
required the like forbearance on our part.

«-An ach concermmg escheats and forfeitures from
British subjectsy”” [May, 4779, ch. 1%, vut. Chy. Rev.
. 98 ] After reciting the former act, and that it had
been found that the property, so sequestered, was liable
to be wasted, &c. and that from the advanced price at
which it would then selly it would be most for the bene-
fit of the former owners, m the event of 1 s being there-
after restored, or of the public, if not sv restored, that
the sale should take place nnmediately, &c. repeals so
much of the former act, as wag supposed to have sus-
pended the operation of the laws of escheat and forfei-
ture, and then declares that all the projerty, real and
personal within the commonwealth, belongmg, at fhe
time of passing the act, to any British subject, ¢ shall be
deemed to be vested m the commonwealth, the lands,
glaves and other real estate by way of escheat, and the
prrsonal estate by farfeiture.””  Tue proceedings on m-
quests of oftice, for the purposes of escheat under this
act, are prescribed. The dutics of escheator are di-
rected to be performed, in the Northern Neck, by the
sheriffs of counties. Section 3 declares who shall be
deemed British subjects within the meaning of the act.

VOL. VII. 78
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FAIRFAX’S ¢ first, All persons, subjects of his Britanmc Majes-
DEVISEE ty, who, on the 49th Apil, 4775, when hostilities com-
0. menced at Lexington, between the United States of
HUNTER’S America, and the other parts of the British empire,
LESSEE. were resident or following themr vocations m any part
—-~w—— of the world, other than the said United States, and
lave not since, either .entered mto public employment
of the said states, or jomed the same, and by overt act

adhered to them,” &c. &c.

An act w amend the aforegong, [Oct. 1779, ch. 18,
ul. p. 110,] Directs the modes of proceeding 1n mquests
of office, traverse of oftice and wmonstrans de droit, as
well by Buritish subjects as others.

 JAn act conceriung escheators,” [May, 1779, ch. 435,
ul. p. 106, Oct. 1785, ch. 63, p. 52. vid. Rev. Code, v.
1, p. 126,] Directs the appoitment of an escheator for
every county, except the counties m the Northern
Neck , s qualification, duties, &c. proceedings on -
quests of office, traverse and montrans de droit, &c. &c.
prohibits the granting of anv lands, seized to the
hands of the commonwealth upon oflice found, till the
lapse of twelve months after the return of the mquisi-
tion and verdict, mnto the office of the General Court.
if no claim be made within that pertod, or being made,
shall be found and discussed fov the commonwealth, the
clerk of the General Coutt 1s, within two months there-
after, to certify the fact to the proper escheator, who 1s,
thereupon, to proceed to sell,

¥ An act to extend the operation of the forezomng act,
fo the counties of the Northern Neck* [1783, ch. 53,
M 87 ]

¢ An act to amend and reduce wnta one, the several
acls for ascertaiming certain taxes, establishing a per-
manent revenue,” &c. [Ocf. 1782, ck. 8, sec. 24—mvide
Clyj. Tev. p. 176,] Sequesters, m the hands of persons
holuing lands in the Northern Neck, all quit rents then
due, until the right of descent shall be more fully ascer-
tamed, and the general assembly shall make final provi-
ston thereon, and all quit rents thercafter to become
- due. shall be pard into the public treasury, under the
operation of the laws of that session, for wiich quit
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vents, the mhaltants of the Northern Neck shall be ex- FAIRFAX’S

onerated from the future claim of the proprietor DEVISEE
.

« JAn act concermng surveyors”’ [Oct. 1782, ch. 33, AUNTER’S
sec. 3—wide 1d. p. 180.] Recites that the death of lord rLEssEE.
Fawfax may occaston great mconvepxnce to those m- —
clined to make entries for vacant Iznds i the Northern
Neck, provides that all entriesr made with the survey-
ors of the counties in the Northern Neck, and returned

to the office formerly wept by lord Fawrfax, shall be
deemed as good and valid 1n law, as those made under

lus direction, ~aul some mode shall be taken up and
adopted bv ¢ne general assembly, concerning the terri-
tory ofuhe Novrthern Neck.

o dAn act for safe keepng the land-papers of the North-
ern Neck,” [October, 1785, ch. 63, p. 36,] Reciting that
it was customary to keep the records, &c. of lands with-
1n the Northern Neck, mn the office of the late propiie-
tor, and that it was necessary that the records on which
the titles to lands depended, should be all kept in one
office, provides for the removal of the same into the

register’s office, &c.

Also, provides for 1ssuing grants for surveys, under
entries made i the life of the proprietor, and under
entries made with survevors, pursuant to the act last
above recited , declaring them to be cases fill then uau-

provided for

Sec. 5. Subje~ts the unappropriated lands, within the
district of the Northern Neck, to the same regulations,
and to be granted in the same manner, as 1s hy law di-
rected i cases of other unappropriated lands belonging
to the commonwealth.

sec. 6. Forever {thereafter, cxonerates land holders,
within the said district, from composition and quit
rents.

s An act declaring who shall be deemed citizens of ths
commonwealth,” [May, 4779, ch. 55. Repealed.]

¢ An act declaring tenants of lands or slaves wn tdille, fo
hold the same w fee sumple.”” [ May, 4778, ch. 26, vide
Chy. Rev. p. 45.]
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FAIRFAX’S  An act 1o amend the Joregong, [October, 1788, ch. 27,
DEVISEE tule ul. p. 204,] Lunds or slaves; wlich, by virtue of
Vo the forwer act, have, or shall become escleatable to the
HUNTER’S comnonwealili, for defect.of blood, shall descend, and
LESSEE. be deemed to tave descended, agreeable to the limita-
e tiong of the deed op will creating such estates Pro-
vided, this act shall agt extend to any lands or slaves

escheated and sold for W uge of the commonwealth,

C. Lk and JoxEs, on the pars of the Plawmtiff w er-
ror, confeirded,

1st. That lord Farfax was, at lus death; geszed of
an absolufe and unconditional estate of mhernaance n
the whole of that description of land, within the bouud-
aries of lus letters patent, designated by him as ¢ waste
and ungranted ;” th:at 1s fo say, m all the lands withm
thbse boundaries, except such as had been parcelled out
mto. tepements, and granted m fee, by himself or s
ancestors, or predecessors, or by his or their consent or
authority , and that he was m_the actwal seizin and
possession of the soil, with the like title to the immedi-
ate pernancy and fruition of the profits, and under the
like sancuions. as ordinary proprictors m fee, under
grants derrved from the crown prior to the revolution.

2d. That the cstate, by virtuc of the will of lord Fair-
fax, vested in Denny Fairfax, the devisee. and has
never been divested out of im by office found and
seizure, nor by any cquivalent mode of confiscation
whatsoever, and that the treaty of peace found him
seized of the estate unaltered from the condition 1n
which it was originally taken under the devise;

3d. That the treaty of peace prohibited the confisca-
ton of the estate, whether by mquest of office, or by
any other mode whatsoever, and so operated a release
and confirmaticn to the British -proprietor, whose {itle
was agan explicitly acknowledged and confirmed by
the treaty of 1794, whi h completely removed every m.-
capacity and disabilitv that might possibly be supposed
to remam-m lum, as a landed proprietor.

4th, Thaf the natent, under which thé Defendant i error
claims the land-in question, was not authorized by any
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pre-existing law of Virgima, but was 1n direct contra- FAIRFAX’s
vention of the treaty of peace, and of .the statutc of pEVISEE
Virgima, enacted expressly in execution of the treaty, o,

and strictly enjoming the observance of its stipulations HUNTER’S

with good faith and, therefore, the said patent conveys w1EsseE.
no title to the Defendant 1 error., —————

4. Upon the first point theyrelied upon the‘expreds
words of the grant, from the crown to the original pa-
tentees, and the following cases 2, Wash. 143, Picket
v Dowddl—d, 420, Johunson v. Buffington—d. 125,
Curry «v. Burns—4, Wash. 3%, Birch v.-Slexander—anid
2, Dall. 9, MCurdy . Polls,

2. The. estate, by the devise; vested 1n Denny Fair-
fax, who continued to hold the same till the freaty of
peace. Although an alien-enemy, he could take and
hold until oftice.found. The law 1s perfectly - seftled
that an alien can take by povchase, although he can-
not take by descent. In this respect there 1s no differ-
ence between an alien enemy and an-alien friend. He
took a fee simple subject to the right of tlie sovercign
to seize it. Co. Lit. 2, (b)—5, Co. 52, Page’s case—a9.
Co. 131 (a)—2, Bl. Com. 293, Powell on ucv. 316—2,
Vent. 270.

It 1s essential to the Plamtiffs title that the estate
should have vested 1n Denny Farrfax, for if it did not,
it could not escheat to the commonwealth under whom
the Plamtiff claims.

It 1isone of the primciples of the common law, upon
which the security of private property from the grasp
of power depends, that the crown can take only by matier
of record. 3, Bl. Com.259. Those authorities wlich
~»ay an alien may take, but cannot hold, clearly mean
that he cannot hold agam«t the clazm of the crown as-
serted 1 a legal manner—Co. Lit. 2, a &.b. An alien
may suffer a common recovery—Goldsb. 102. &, Leon, 82.
Bro. tit. Demzen and Alien, 47  And it 1s expresslv
laid down that only the tenant of the freehold can suf-
fer a common recovery—3, Bl. Com. 356~7 But he
could not be tenant of the frechola unless the estate
vested and remamed in him—A, Bue. ab. 133. 'The case
of an alien purchasing and bemng afterwards made a
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FATRFAX’s denizen 1s -very stroung, for m. that case, although the
DEVISEE lands be forfeitable they descend. This could not be

Ve

it the estate did not remam 1n the alien from the time

HUNTER’s of lis purchase till his becoming a demizen. 1t 1s also
nEssEE. Jaid down that if an alien and a subject purchase jomtly,

the cstate will survive upon the death of the alien, un-
less office be found, consequently the estate remained
in the alien until his death. It 1s expressly decided
Page’s case, 5, Co. 52, that until office found, nothing
vests 1n the king. MNichol’s case, 2, Plowden, 481, 486,
2¢ Vez. 539, Duplessis’s case—4, Co. 58, Sadler’s case.

Inthis case no office was found; nor any equivalent
act done to vest the estate in the commonwealth before
the treaty of peace, of 1783. 'T'he only act on the sub-
ject passed 104782, ch. 33, sec. 3—Chascery revisal, 18¢.
'I'his manifests no mtention to confiscate. On the con-
trary by making the eniries for lands m the Northern
Neck returnable to the former oftice of lord Fairfax,
the legislature show a disposition not to molest his title.

The treaty of peace then found the freehold of the
land in Denny Fairfax.

3. That treaty released the forfeiture and no subse-
quent act of the legislature could affect the title.

The 5th article engages that Congress shall earnestly
recommend the restoration of confiscated estates, and
the 6th article stipulates that ¢¢ no further confiscation
shall be made.”

The term ¢ confiscation” embraces every case of the
money or estate of an mdividual, brought mto the trea-
sury mn vjrtue of any forfeiturc , and m this sense it 15
generally used 1n treaties, Cowell Tit. confiscation, 1.
Iy Bl 185. 3. Dall. 23%. 4, Bl. Com.299.

Lands acquired by an alien are, on that account, lia-
ble to forfeiture. 4, Bl Com. 372—2, Bl. Com. 273%.
Escheat 1s one mode of confiscation. Confiscation law
of Virguua, 1779, 2, BI. Com. 2%3, 241, 252, 272, 293.

The 5th article of the treaty illustrates the 6th. Why
should congress recommend the restoration of confi«-
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cated estates belongmg to real British subjects, if they ¥airpax’s
were to be mmmediately taken back upon the plea of nrvisen
alienage? If an estate liad been thus restored to a Bri- .
tish subject unden the 5th article, the 6th would have noNTER’S
protected him in the enjoyment of it, or the 5th would resszE.
have been wholly nugatory ‘There was no provision, ———
1n the treaty, to protect restored estates, but the prohibi-

tion of future confiscations contained n the 6th artitle.

If 1n one case the term, confiscation, 1n that article,

meant confiscation by reason of that alienage which

was the consequence of the part taken in the war, why

not giwe it the same meanng in all cases of alienage

arising from the same cause? Denny Fairfax became

analicn by veason of the part he took m.the war. He

chose to take part with Great Britamn, and thereby be-

came an alien, whereby .us land became liable to con-

fiscation according to the laws of Virgima., Whether

the confiscation was to be mediately or ummediately the
consequence of {he part taken in the war, was immate-

rial. It would have been a ¢ fulure confiscation by

rcason of the part taken by him i the war” Any
siibsequent act of confiscation thercfore by the state of

Virgmia, would have been voiud as bemg contrary to

the express stipulation of the treaty  Thomas Parker's

Rep. 267, 164, Co. Lit. 2, (b)) Hurgrave’s note 2.

The treaty of 1794, 1s merely declaratory of the effect
of the treaty of peace. It makes no new provision.

HARrPER, conlra.

1. As fo the nature of lord Fairfax’s title to the waste
and unappropriated lands.

This title was not that of a common subject. It was
a grant by the crown, of the same right to dispose of the
lands which the sovereign had. It was a right to grant
the lands to mndividuals, and to receive the services and
quitrents due theréfor. It was not contemplated that
he humself should occupy the lands. It was a mere
delegation of a part of the sovereign power, and so far
as it was executed by hum, it passed, with the other
rights of sovereignty, to the commonwealth of Virgima.
at the time of the revolution,
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rareFax’s  This was the construction -put upon it by lord Fair-
pEVISEE fax himsclf—for when he intended to appropriate any
w,  part of the lands to his own use, he granted it to a third
HUNTER’S person, and then foek back the title from lus own gran-
LESSEE. tee. His deeds were not i the common forin, but were
womenm e Made to rescmble those of the crown.

The Defendants in error still coutend that there 1sa
difference between an alien friend and an alicn enemy,
asto the right to liold lands. In the latter case an of-
fice 1s not necessary The right and possession arc
-both thrown upon the commonwealth.

3. But the principal question 15, what effect had the
treaty of peace upon this devise?

It1s saud that the provision, that no future confisca-
tions should be made, removes the disability of alienage.

The title ofthe commonwealth of Virgima was com-
plete before the treaty of peace. Nothing more was
necessary than to ‘pursue the legal proceedings to put
the state into possesston. 'The oflice 1s no part of the
title. I'ms was complete at the death of lord Fairfax.
It vested €o wnstanti i the commonwealth. If it passed
to Denny Fairfax, it was to the use of the common-
wealth: But ifany title vested n Deuny Farfax, what
kind of title was it? It could not descend from him.
Tpon his death the right and possession were cast upon
the commonwealth. He had no beneficial mterest. He
was only a trustee of an estate at will—Co. Lif. 2, (D)
Plowd. 229. An office 18 only a suit brought bv the
kg to establish lus title by proof of the facts upon
which his title depends. It is not to grve title, but to
prove the fact of alienage. The oflice 15 the remedy,
not the right. It 1s ouly the means of gaming posses-
orm.  Attornment to an alien 18 an attornment to the
use of the king—Co. Lit. 310, (‘b.)

An alien cannot sell, Ca. Lit. 42, (b.) He has no-
thing but a naxed pussession. It 1s sard he 15 a good
tenant to the precipe, and may suffer a common recove-
vy, but it 1s for t{xe use of the king.

The treaty of peace does not protect the title
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Confiscation does not mean the recovery of a delt, FAIRFiX'e
or 0. any thing to which the state had a right before , DEVISEE
but .t 18 the assumption of a new right. The creation .
of 2 right by an act of sovereign power. Xt Is a trans- DUNTER’S
fer,mot of property, but of the right of property, from LESSEE.
mdividual to public use. But here the right exisied.
before.

If tins be not the general'meaning of the word ¢ con-
Jfiscation,” it 15 the meaning of it as used in the freaty
The contracting parties were speaking of the acts of the
state governments which were intended as punishments
for the part which certain persons had taken m the war.
The estates to be restored were nctsuch as had escheat-
¢d by reason of alienage, but such as had beeh confis-
cated on account of the part taken in the war.

If the title was not protected by the treaty, then up-
on the death of Denny Fanfax it vested completely 1
the commonwealth. The Farfax -title was extinct.
The commonwealth was estopped by its deed from claum-
mg it, so that the title of Hunter was unquestionable.

As to the 9th article of the treaty of 4794, Denny
Fairfax could continue to liold enly what hic then held,
and as he then held. 1f he held any thing, it was, at
most, an estate for life, remainder to the commonwealtli
1 fee defeasible, durving Ius life, by oftice found. Con-
sequently, athus death. the commonwealth had an estate
in fee. The treaty of 1794 was imtended to protect
those only who became aliens, by the separation of the
two countries, while they held the estates, and not those
who were aliens when thiewr estates accrued.  Ifit'bad mn-
tended to protect the latter class, it would have protected
cstates acquired by descent as well as those acquired by
devise for they are both within the same reason, yet it
cannot be said that an alien, who, but for lus alienage,
would have mherited an estate upon a descent cast be-
fore 1794,15 benefitted by that treaty. It cannot be sad
that he then held the cstate of his ancestor which hus ali-
cnage had prevenied from descending upon hum.

March 45th, 1843. The Court having taken time
sice lagt term to consider this casé;
VOL. VII. 79
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SToRrY, J. delivered their opinion as follows, (Max-
SHALL Ch. J. and Topp J. being absent.)

The first question 13, whether lord Fairfax was pro-
proprietor of, and seized of the soil of the waste and
unappropriated lands m the Northern Neck, by virtue
of the royal grants, 2 Charles, 2 and 4 James 2, or
whether he had mere seignoral rights theremn as lord
paramounnt, disconnected from all interest m the land,
except of sale or alienation.

The royal charter expressly conveys all that entire
fract, territory, and parcel of land, sitnate, &c. toge-
ther with the rivers, islands, woods, timber, &c. mmes,
quarries of stene and coal, &c. to the grantees and
thewr hewrs and assigns, to their only.use and behoof,
and fo no other use; intent or purpose whatsoever.

It 1s difficult to conceive terms meove explicit than
these to vest a title and interest i the soil itself. The
land 1s given, and the exclusive use thereof, and if the
unton of the title and the exclusive use do not constitute
the donunuum direcfum & utile, the complete and abso-
lute dominion 1 property, it wiil not be easy to fix
any which shall constitute such dominion.

The ground of the objection would seem to have been,
that the royal charter had declared that the grantees
should hold of the king as fenants wn capite, and that it
proceeded to declare that the grantees and their hewrs
and assigns should have power ¢ freely and without mo-
s¢ Jestation of the king, to give, grant, or by any ways
¢ or means seil or alien all and simgular the granted
» premses, and cvery part and parcel thereof, to any
¢ person or persons being willing to contract for and
¢« buy the same,” which words were to be considered as
restrictive or explanatorv of the preceding words of
the charter, and as confining the rights granted to the
mere authority fo sell or alien.

But it 1s very clear that tlus clause imposes no re-
striction or explanation of the general terms of the
grant. As the grantees held as tenants w capite of the
king, they could nst sell or alien without the royal li-
cense. and if they did, it was m ancient strictness an



FEBRUARY TERM 1813. 619

absolute forfeiture of the land. 2 Ins. 66, and after FATRFAX’S
the statute 4 Edw. 3 ch. 12, though the forfeiture did nEviser
not attach, yet a reasonable fine was to be paid to the v.
king upon the alienation. 2 Ins. 67 Staundf. Prer 27 WUNTER'S
2 Bl. Com. 72. 1f was not until ten years after the first LEssEE.
charter, (12 Ch. 2 ch. 24%,) that all fines for alienations ————.
and tenures of the king in capile were abolished, 2 BL

Com. 77 So that the object of this clause was mam-

festly to give the royal assent to alienations without the

claim of anv fine therefor.

‘We are therefore satisfied, that by wvirtuc of the
charter and the intermediate grants, lord Faufax
at the time of his death, had the absolute property of
the soil of theland m controversy, and the acts of own-
ership exercised by Ium over the whole waste and unap-
propriated lands, as - ated m the case, vested m him a
completc seizin and possession thereof. Even if there
had been no acts of own=rship proved, we should have
been of opinmon, that as tuere was no adverse possession,
and, tne land waswaste and unapprepriated, the legal
seizin must be, upen principle, considered as passing
with the title.

On this point we have the satisfaction to find, that
our view of the title of lord Farfax seems mcidentally
confirmed by the opmion of the Court of appeats of Vir-
g, m Pucket v. Dowdell, 2 Wash. 106. Johnson .
Buffington, 2 Wush. 116, and Curry v. Burns, 2 Wash.
d24.

The next question 1s as to the nature and character of
the fitle which Denny Fawfax took by the will of lord
Famrfax, he bemg, at the time of the death of lord Fair-
fax, an alien enemy

It 1s clear by the common law, that an alien can take
fands by purchase, though not by descent, or in other
words he cannot take by the act of law, but he may by
the act of the party This principle has been setiled 1n
the year books, and has been uniformly recognized as
sound law from that time. 44 Hen. %, 26. 14, Hen. 4,
26. Co. Litt.2 b. Noris there any distinction, whether
the purchase beby grant or by devise. Ineither case, the
estate vests n the alien. Pow. Dev. 316, &c. Park.
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FAIRFAX’S Rep. 444, Co. Litt. 2 b. not for his own benefit, hut for
DEVISEE the benefit of the state, or m the language of the an-
. cient law, the alien has the capacity to {ake, but notte
HUNTER’S hold lands, and they may be seized mto the hands of the
LESSEE. sovercign. 41 H. %, 26. 414 H. 4, 20. But until the
~——-—— lands are so se1zed, the alien has complete dominion over
the same. He 1s a good tenant of the freehold m a pre-
cipe on a common recovery « Leon 8% Goldsh. 102.
10 Mod. 128. And may convey the same to a purchaser.
Sheafe v. O’ Neile, 4 Mass. Rep. 256. Though Co. Litt,
52 b, seems to the contrary, yet it must prebably mean
that he can convey a defeasible estate only, which an
ofice found will divest. It seems indeed to have been
lield, that an alien cannot mamtain a real action for the
recovery of lands. Co. Lit. 129 b. Thel. Dig. ch. 6. Dy-
€1y 2. b. but it does not then follow that he may not de-
fend, 1n a real action, his title « the lands agamnst all

persous but the sovereign.

We do not find that 1n respect to these general rights
and disabilities, there 1s anv admitted difference between
alien firends and alien enemies. During the war, the
property of alien enemies:1s subject to confiscation jure
belli, and their civil capacity to sue 1s suspended. Dyer,
2b. Brandon v. JVesbitt, 6 1. R. 23. 3 Bos. & Pull.
143. & FRob. 102. But as to capacity to purchase, ne
case has been cited-in which it has been denied, and m
The Altorney General v. Wheeden § Shales, Park. Rep.
267, it was adjndged that a bequest to an alien enemy
was good, aund after a peace might e enforced. Indeed
the common law m these particnlars seems to coincide
with the Jus Gentium. Bynk. Quest. Pub. Jur ch.7 Vai.
tclg b.'za Cfl. 8, G 112, 114. Grot. libo 2, c’l- 6, §16.

It has not been attempted to place the title of Denny
Fawfax upon the ground of nis being an antenatus, born
under a common allegiance before the American revolu-
tion, and this has been abandoncd upon good reason ,
tor whatever doubts may have been formerly cntertamn-
ed. it 15 now settled that a British subject horn before,
cannot, simce the revolution, take lands by descent in the
United States. & Cranch, 321, Dawson’s Lessee v. God-
Frey.

But it has been argued, that although D, Faufax
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had capacity to take the lands as devisee, yet he took FAIRFAX'Y
to the use of thecommonwealth only, and haa therefore DEVISEE.
but a momen:ary se1zin , thatn fact he was but a merc v.
trustee of the estate at the will of the commonwealth, HUXNTER’S
and that by operation of law, immediately upon the death LESSEE.
of the testator, lord Fairfax, tlic titie vested in the ——-——
.commonwealth, and leff but a mere naked possession

the devisce.

If we are right in the pesition, that the capacity of an
alicn cnemy does not differ i thus respect from an alien
friend, it will not be easy to maintain this argument. It
1s incontrovertibly settled upon the fullest authority
that the title acquired by an alien by purchase, 1s nos
divested until office found. ‘The principle 1s founded up-
on the ground, that as the freehold 1s in the alien, and
he 18 tenant to the lord of whom the lands are holden,
it cannot be divested out of him but by some notorious
act, by which it may appear that the freehold 1s 1n ano-
ther. 4 Bac. Abr Jlien C.p. 133. Now an office of en-
titling 15 necessary to give this-notorety, and fix the ti-
tle mthe sovereign. So it was adjudged m Page’s case
5 Co. 22, and has been uniformly recogmzed. Park.
Rep 267 Park. 1a%. Hob. 234. Bro. Demzen, pl. 47
Co. Litt. 2. b. And the reason of the difference, why
when an alien dies, the sovercign 1s seized without, of-
fice found, 1s because otherwise the frechold would be m
abeyance, as an alien cannot have any inheritable blood.
Nay even after office found, the king 1s not adjudged m
possession, unless the possession were then vacant , for
if the possession were then m another the king must
enter or seize by his officer, before the possession
deed shall be adjudged i hum, 44 H. 7, 21. 15 I. 7, 6.
20. Staundf. Prerog. Reg. ch. 18, p. 5%. « Co. 58. a.
And if we were to yeld to the authority of Staundford.
(Prer Reg. ch. 18, p. 56,) that 1n the case of alien enc-
my, the king ¢ ratione guerrae,” might serze without of-
fice found, yet the same learned authority assures us.
¢s that the king must seize m those cases, ere he can
have an wferest 1 the lands, because they be penal to-
wards the party.” 4 Co. 58. b. And until the king be
m possession by office found, he cannot grant lands
which are forfeited by alienage. Siaundf. Pre. Reg. ch.
18. f. 5%. Stat. 18 Hen. 6, ch. 6.
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"T'o apply these principles to the present case, Denny
Fanfax had a complete, though defeasible title, by vir-
tuc of the devise, and as the possession was either va-
cant or not adverse, of goursc the law united a se1zin to
lis title 1 the lands i controversy, and this title
could only be divested by an iquest of office, perfected
by an entry and seizure where the possession was not
vacant. And no grant by the commonwealth, according
to the common law, could be valid, until the title was,
by such means, fixed m the commonwealth. Tt1s admit-
ted that no entry or s*1zure was made by the common-
wealth ¢ ratione guerrae” during the war. It 1s also
admitled, thal no inquest of office was ever made pur-
suant’ to the acts on tlus subject at any time. And it
wotld seem therefore to follow, upon common law rea-
ssning, that the grant to the lessor of the original Plam-
tiff. by the public patent of 50th April, 1789, 1ssucd 1m-
providently and erroneously, and passed nothing. And
if this be true, and there beno act of Virgmia altermng
the common law, it 1s quite immateral what 1s the va-
licity of the title of the origimal Defendant as agamst
tl e commenwealth, for the Plamtiff must recover by
the strength of his own title, and not by the weakness
of that of his adversary

But it1s contended, 1st, That the common law as to
mquests of office and seizure, so far as the same respects
the lands n controversv, 1s completely dispensed with
by statutes of the commonwealth, so as to make the
grantto the original Plamtiff m 1789 complete and per-
fect—And secondly, and further, if it be not so, vet as
the devisee died pending the suit, the frechsld was there-
by cast upon the commonwealth without an inquest, and
thus avises a retroactive confirmation of the title of the.
oviginal Plantiff, of which he may now avail himself.—
As to the first pomt we will not say that it was not
competent for the legislature, (supposing no treaty m
the wav) by a special act to have vested the land 1n the
commonwealth without an mquest of office for the cause
of alienage. But such an cffect ought not, upon prin-
ciples of public policy, to be presumed upon light
grounds , that an iquest of office should be made 1n
cases of alienage, 18 a useful and important restramnt
upon public proceedings. No part of the United States
seems to have been more aware of its importance, or
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more cautious fo guard agamst its abolition, than the FaAIRFAX'S
Courts of Virgima. It prevents individuals from bemg DEVISEE
harassed by numerous suits introduced by litigious v.
grantees. If enables the owner to contest the question HUNTER’s
of alienage directly by a traverse of the office. It af- xnEssE=.
fords an opportunity for the public to know the nature, ———-—o
the value, and the extent of its acquisitions pro defectn

heeredis , and above all it operates as a salutary suppres-

sion of that corrupt influence which the avarice of spe-

culation might otherwise urge upon the legislature. The

common law, therefore, ought not to be deemed to be

repealed, unless the language of a statute be clear and

explicit for this pnrpose.

Let us now consider the several acts which have been
referred to 1n the argument, from which we thmk it
will abundantly appear that, during the war, the lands
n.controversy were never, by any public law, vested mn
the commonwealth. We dismiss, at -once, the act of
4777, ch. 9, and of 1779, ch. 12, as they are restran-
ed to estates held by British subjects at the times of*
therr respective enactments, and do not extend to estates
subsequently acquired.

The next act 1s that of 1782, ch. 8, the 24th sec. after
reciting that ¢ since the death of the late proprietor of
the Northern Neck, there 1s reason to suppose that the
said proprietorship hath descended upon alien enemes,”
enacts, that persons holding lands m said Neck, shall
retan sequestered in thenr hands, all quit rents which
were then due, until the right of descent should be more
fully ascertaned , and that all quit rents, thereafter tn
become dug, shall be paid mto the public treasury, and
the parties exoncrated from the future claim of the pro-
prietor. Admitting that this sectiony as to the quit
rents, was equivalent to an mquest of office, it cannot
be extended, by construction, to mnclude the waste lands
of the proprietor. Neither the words, nor the mtention.
of the legislature would authorize such a construction—
But it may well be doubted if, even as to the quil renfs,
the provision 1s not o be considered as a sequestration
gure belli, rather than a setzure for alienage—for it pro-
ceeds on the ground, that the property ¢-had descended,
not upon aliens, but alien enemies. So far as the.treaty
of peace mxght be deemed material 1n the case, this dis-
tinction would deserve consideration,”
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The next 1s the act of 4782, cn. 38, which, after re-

DEVISEE citing that ¢ the.dcath of lord Fawrfax may occasion

S

great inconveriience to those who may mcline to make

HUNTER’S entries for vacait lands i the Northeyn Neck, proceeds
LESSE£. (sec. 3.) to enact, that all entries made with the survey-

O TE——

ors, &c. ann returned tfo the office formerly kept vy lord
Fairfax, shall be held as good and valid as those here-
tofore made under lus direction, ¢¢ until some mode shall
< be taken wp and adopted by the General Assembly,
s¢ concerning the territory of the Northern Neck.” This
act, so far from contaiming 1n itself any provision for
vesting all the vacant lands of lord Fairfax in the com-
monwealth, expressly reserves, to a future time, all deci-
stons as to the disposal of the territory.—It suffers rghts
and titles to be acquired exactly in the same manner,
and with the same conditions, which lord Fantax had
by permanent regulations prescribed in lus office.—No
other acts were passed on the sibject during the war.

We are now led to consider the act of 1785, ch. 47—
which has presented some difficulty, if it stand unaffected
by the treaty of peace, The 4th sec. after a recital ¢ that
ss since the death of the late proprietor, no mode hath
¢ been adopted to enable those who had before lus
s¢ death made entries within the said district according
s to an act, &c. (act 1782, ch. 33) to obtain titles fo the
¢ same,” enacts that m all cases of such entries, grants
shall be issued by the commonwealth to the parties
in the same manner, as bv law 1s directed in cases of
other unappropriated lands—The 5th sec. then declares
{hat the unapproprated lands within -the Northern Neck
should be subject to the same regulations, and be grant-
ed m the same manner, and caveats should be proceeded
upon, tried and dctermined, as 1s by law directed, in
cases of other unappropriated lands belonging to the
commonwealth. The 6th sec. extingushes for the fu-
ture all quit rents.

The patent of the original Plaintiff 1ssued pursuant
{othe 5th sec. of this act.

It has been argued. that the act of 1785 amounts t6 4
Tegislative appropriation of all the lands in controversy
That it must be considered as completely divesting the
title of Dennvy Fairfax for the cause of alienage, and
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vesting it m the commonwealth—After the most mature FATRFAY’s
reflection, we cannot subscribe fo the argument—In acts DEVISEE:
of sovercignty so highly. penal, it 1s against the ordina- v
ry rule to enlarge, by mmplication and inference, the ex- RUNTER?S-
tent of the language employed. Xt:vould be to declare xEssee
purposes which the legislature have not chosen to avow,
and to create vested estates, when the common law
would pronounce a contrary sentence, .and the guar-
dians of the public interests have not expressed an mnten-
tion to abrogate that-law. If the legislature have pro-
ceeded upon the supposition that the lands were al-
ready vested in the commonwealth, wa do not percerve
how it helps the case. Ifthe legislature, upon a mistake
of facts, proceed to grant defective titles, we know of
no rule of law which requires a Court to declare, in
penal cases, that to ‘be actually done which ought pre-
viously to have been done.  Perhaps-as to grants under
the &th sec. where entries under the act of 1782, ch. 33,
it might not be too much to hold, that such grants con-
veyed no more than the title of the commonwealth, ex-
actly i the same state as the commionwealth itself held
it, viz. an inchoate right, to be reduced mto possession
and consummated by a suit in the nature, or with the
effect, of an inquest of office. But we give no opmion on
this point, because the patent of- the original Plamtiff
manifestly 1ssued under the succeeding section—and up-
on a censtruction, which we give to this section,. it 1s-
sued improvidently.and pagsed no title whatever,,—That
construction s, that the unappropriated-lands in the
Northern Neck should be granted in the same manner as
the other lands of the commonwealth, when the title-of
the commonwealth was perfected by possession. It seems
to us difficult to contend, that the legislature meant te
_grant mere titles and rights of enfry, of the common-
wealth, to lands 1 the same manner as it did lands of.
which the commonwealth was m actual possession and
seizini—It would be selling suits and controversies
through the whole country, and enacting a general sta-
tute in favor of wmaintenance, an offence which the
common law has denounced with extraordinary seve-
rity.. Consistent therefore with the manifest intention
of the legislature, grants were to 1ssue for’lands in the
Northern Neck, precisely in the same manner as for
Iands in other parts of the state, and under the-same
VOL. VII. S0
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FAIRFAXs limitation, viz. that the commonwealth should Lave, ai
pEVISEE the time of the grant, a complete title and seizin.
‘vﬂ

HUNTER'S Weare the more confirmed in this construction by

LESSEE. the actconcerning escheators, (act 4779, ch. 45,) which

——-— regulates the manner of proceeding in cases of escheat,
and was by a subsequent act:-(act 1783, ch. 53,) ex-
pressly extended to the counties in the Northern Neck.
This act of 1779 expressly prohibits the granting" of
any lands, seized mto the hands of the commonwealth
upon oflice found, till the lapse of twelve months after the-
return of the inquisition and verdict mto the office of the
general Court, and afterwards authorizes the proper es-
cheator to proceed to sell 1 case no clamm .should be
filed, within that time, and substantiated agamst the
commonwealth, It 1s apparent, frem ths act, that it
was not the antention of the legislature to dispose of
lands, accruing by cscheat, in fhe same manner as
Iands to which the commonwealth already possessed a
perfect title. It has not been denied that the regula-
tions of this act were designed to apply as well to titles
accruing upon alienage, (wlucl,(.. are not ‘1 strictness,
cscheats,) as upon forfeitures for other causes, and, but
for the act of 1785, chs 47, we donot percerve but that
the vacant lands were, by the devise of lord Ealrfax, 51
the Northern Neck, would have been complefely within
the act regulating proceedings upon cscheats.

The real fact appears to have been, that the legslas’
ture supposed that the commonwealth were in actual
sc1zin and possession of the vacant lands of lord Fair-
fax, either upon the principle that an alien enemy could
not take by devise, or the belief that the acts of 1782,
ch. 8, and chs 33, had already Vestéd the property mn the

-rommonwealth. Ineithercase it was a misiake which
surely ought not to be pressed to the mnjury of third per-
50n8,

But if the congtruction, which ive have suggested, be
mcorrset, we think that, at all events, the title of Hun-
ter, under the grant of .1789, cannot be considered as
more exfensive than the title of the commonwealth, viz.
a title inchoate and mmperfect, to be consummated by an
actual entry under an mnquest of-office, or its equivalents
a suit and Judgment at law by the grantee.
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L4
I'his view of the acts of Virgmia, renders it wholly ra1rFAX’s

unnecessary to consider a pomt, which has been very pevisee

elaborately argued at the bar, whether the ‘treaty. of .

peace, which declares .«that no future confiscations HUNTER’s

shall be made,” protects from forfeitiure, under the mum- xEsseE.
. cipal laws respecting alienage, estates held by British ——-——

subjects at the time of-the rafification of that treaty.—-

For we are well satisfied that the treaty of 1794 com-

pletely protects and confirms the title of Denny Fawfax:

even admitting that the treaty of peace left him whoily

unprovided for.

The 9th article 1s in these words: ¢ It 1s agreed that
British subjects who now hold lands mn the terrifories
of the United States, and American citizens who now
hold lands mn the dominions of lus majesty, shall con-
tinue to hold them according to the nature and tenure
of their respective estates and titles therem , and may
grant, sell or devise the same to whom they please m
Iike manner as if they were natives, and that neither
they nor their heirs or assigns shall, so far as -respects
the said lands and the legal remedies incident thereto,
be consiudered as aliens.”

Now, we cannot yield fo the argument that Denny
Fairfax liad no title, but a mere naked possession or
tyust estate. In our judgment, by virtue of the devise
to him, he held a fee stmple 1n his own right. At the
time of the commencement of tlus suit (in 4791) he was
mn complete possession and seizin of the land. That
possession and seizin continued up to and after the trea-
ty of 4793, which being the supreme law of the land.
confirmed the title to him, ns hars and assigns, and
protected him frem any forfeiture by reason of alienage.

t

It was once 1n the power of the commonwealth of Vir-
gia, by an mquest of office or its equivalent, to have
vested the estate completely mn itself or its grantee
But it lias noc so done, and its own nchoate title (and
of course the derivative title, if any, of ils.grantee) has
by the operation of the treaty become meffecinal and

voud,

It becomes unnccessary fo consuder the argument as
to the cffect of the death of Denny Fawfax pending the
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suit, because admitting it to be correctly applied 1n ge-
neral, the treaty of 179% completely avouds it. The
heirs of Denny Fairfax were made capable 1n law to
take from him Ly descent, and the freehold was not,
therefore, on Ins death, cast upon the-commonwealth.

On the svhole, the Court are of opmion that the judg-
ment f the Court of appeals of Virgima ought to be
reversed, and that the judgment of the District Court
of Winchester be aftirmed with costs, &c.

JOHNSON, J.

After the maturest investigation of this case that cir-
cumstances would permit me to nak , I am obliged to
dissent from the opinlon of the majority of my brethren.

The material questions are,

1st. Whether an alien can take lands as a devisee,
and if he can,

2d. Whether an mquest of office was mdispensably
necessary to divest hun of hus mterest for the benefit of
the state?

3d. Whether the disability of the devisee was-not curved
by the treaty of peacey or the treaty of 1794.

~With regard to the treaty of peace it 1s very clear to
me that, that docs not affect the case. 'The words of the
4th article are, + There shall be no future confiscations
#madc, nor any presecution commenced against any
s person or persons for or by reason of the part which
+ he or they may have taken in the present war.”

Now shounld we admit, as has been strongly insisted,
that to escheat 1s to eonfiscate, 1t wouldstill remain to
show that this was <« a confiscation on account ,of the
s¢ part faken by the devisee m the war of the revolu-
s tioh.” But the disability of an-alien to hold real
egtate 18 the result of a general principle of.the common

‘law, and was 1n no wise aitached to the individual on

account. of his conduct 1 the revolutionary struggle.
The alien who had taken part with this country and
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fought the battles of the states, may have been -affected FATRFAX’S
by it no less than he who -fought agumst us, and the DEVI3EE.
member of any other community i the world may as ‘0,
well have been the object of its application as the sub- HUNTER’S
ject of Great Britain. The object evidently was to se- LESSEE.
cure the individual from legal punishment—not to cure ———-e—
a legal disability.existing m him.

With regard to the bearmg of the treaty of 479% on
the interests of the parties, the only diflicuity arises
from the vague signification of the words ¢ now hold-
mg,” made use of in the article which relates to this
‘subject., But m. conformity with the liberal spwit m
which national contracts ought to be construed, I am
satisfied to consider that treatv as extending to all cases
scof a rightful pussession or legal title defeasible only
s on the ground- of alien disability and exisung at the
< date of that treaty

What then were the rights of the devisee in flus case?
and were they m existence at the date of this treaty?

Whoever looks mnto the learning. on the cap ity of
an alien to take lands as devisee, will find it mvolved
1 some difticultics. There 1s no decided case, that I
knew of, upon the subject. And the opmiens of learned
men upon it, when compared, will be found to have
been expressed with doubt,or scarcely reconcileable to
cach other. The general rule s, that an alien may
take by purchase, but cannot hold. Yet so fragile or
flimsy 1s the right he acquires, that, if tortiously dispos-
sessrd, no one contends that he can'maintain an action
agawst the evictor. To assert that he has a rmeht, and
yet admit-that he has no remedy, appears to me rather
paradoxical., Yet all admit that the bailiff of the king
cannut enter on an alien purchaser until oftice found.-
But where a frechold is cast upon the alien by act of
law, as by.descent, dower, custody, &ec. it 15 admitted
that no mquest of office 1s necessary to vest the estate
in the king, and he may enter mmmediately Whetlher
an alien devisee 1s to be considered as a purchaser ac.
cording to the meaning of that term as applied to an
alien, or whether his estate 1s to be considered as onc
of those which are cast on him by operation of law. 1s
an alternative, either branch of which may be laid hold
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rAIRFAY’s of with some confidence. Chuef baron Gilbert asserts,
DEVISEE without reservation, that a devise to an alien 1s void,
o ("Gilbert on. devises, p. 45.) But Mr Powell mamntains
uuNTER’s that he fakes under it as a purchaser. (Powell on Dev.
LBsSEE. 817 ) In support of Gilber®s opmion it might be ur-
e ged that a devise takes effect under statufe; and in that
view the interest may be said to be cast on-the alien by
operation of law. Yet I have no hesitation in deciding
i favor of the doctrme as laid down by Powell. Not
on the words of lurd Hardwick, as quoted from Kmght
and du Plessis, for the judge there expressly declifies
grving an opimon , but from a reference to the primnci-

ple upon which the doctrine 1s certainly founded.

The only unexceptionable reason that can be assign-
ed why -an alien can take by deed, though he cannot
hold, 15, that otherwise the proprietor would be restrict-
ed 1n his choice of an alienee, or 1n other words, 1n his
right of aliesyation. And to declare such a conveyance
null and void would be attended with tlns absurdity,
that the estate would stili remain m the alienor m op-
position to Ins own will and contract. It would there-
fore seem that the law on this subject would be more
satifactorily expressed by asserting that an alien 18 a
competent party to a contract, so that a conveyance, ex-
ecuted to hum, shall divest the feoffer or donor, 1n order
that it may’escheat. The tendency of this dectrme to
favor the royal prerogative of escheat, would no doubt
secure to it a welcome reception, yet it 1s not too much
1o pronounce it reasonable m the abztract. This rea-
son 15 as applicable to the case of a devise as of. a con-
tract, and m the technical application of the term pur-
chaser a deyisee 1s mcluded. But it 1s contended that
the grant to lord Fairfax was a grant or cession of
sovereign power, and as such was assumed by the staie
when 1t declared itself independent. Upon consuderimg,
as well the acts of the state, with regard to this proper-
ty, as the acts of lord Fawfax himseclf, there 1s reason
10 think that both acted under this ynpression. But to
decide on this question, we must look into the deed of
cession, and upon its construction the decision of ths
Court must depend.  And heve, 1 every part of it, we
find it divested of the chief attributes of soveraignty—
not g power legislative, judicial or executive given, and
the words such as are adapted to convey an mterest,
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but no jurisdiction. Some few royal prerogafives, it 1S FAIRFAX’S
true, are expressly conveyed, and these unquestionably DEVISEE
must have accrued to the state upon the assertion of - 0.
dependence. But the mterest m the soil. remained to HUNTER’S
the grantee. So far, therefore, I feel no difficulty about LESSEE.
sustaming-the claim of the devisee. Bui did this nite- ——-—r
rest rematn m hun at the time of the treaty of 1794 ?

I am of opmion it did not. The mterest acquired
under the devise was a mere scniille jurs, and that
setille was extinguished by the grant of the state
vesting tlus tract 1n the Plamtiff m error. I will not
say what would have been the effect of a more general
grant. But this grant emanated under a law expressly
relating to the'lands of lord Fawrfax duthorizing them
to be entered, surveyed and granted

The only objection that can be set up to the validity
of this grant 1s, that it was not preceded by an inquest
of office, And the question then will be, whether it
.was not, competent for the state to assert its rights over
the alien’s property, by any other means than an mquest
of office. I am of opiion that it was. That the mere
executive of the state could not have done, it, I'will
readily<admit, but what was there to restrict the su-
preme legslative power, from dispensing with the m-
quest of office? In the case of Smith, and- the slate of
JMaryland, ‘this Court sustamed a.specific confiscation
of lands under a law of the state, where there was ner-
ther conviction nor nguest of office. And m Great
Britam, mn the casé of treason, an mquest of office 15 ex-
pressly dispensed with by the statute 53, H. VIIIL c. 30,
So that there 1s nothing mystical, nor any-thing of indis-
pensable obligation, m this mquest of oftce. It s, m

~Great Britam, a salutary restramnt upon the exercise of
arbitrary power by the crown,.and affords the subject a
gimple-and decent mode of contesting the clamm of Ins
sovereign , but the legslative power of that country
certatnly may assert, and has asserted, the right of dis-
pensing with it, and I see no reason why it was not com-
petent for the legslature of the state of Yirgmnia to do
the same.

Several collateral questions have avisen, in this case
on whichs as I do not differ materially frpm my bre-
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FAIRFAX’S thren, I will only express my opimon i the briefest

DEYVISEE
e
HUNTER’S
LESSEE,

manner.

X am of opmion that whenever the case, made out n
the pleadings, does not, i law, sanction the judgment

——-—— which has been given upon it, the error sufficiently ap--

pears upon the record to bring the case witlun the XXV
section of the judiciary act.

¥ am also of opimon that whenever a case 15 brought
up to this Court under that section, the title of the par-
tiés litigant must necessarily be enquired mto, and that
such an enquiry must, m the nature of, things, precede
the consideration how far the law, treaty, and soforth, 15
applicable to it, otherwise an appeal to this Court
would be worse than nugatory

And that i ejectment at least, if nét m every possible
case, the decision of this Court must conform o the
state of rights of the parties af the time of its own judg-
ment. so that a {reatv, although ratified subsequent to
the decision of the Court appealed from, brcomes a part
of the law of the case and must control our decision,



